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Liquor ruling is one too many, critics warn

By Julie Shapiro

Bar owners in densely packed neighborhoods face fewer abstacles Lo getting a liquor
license under a recent court ruling, and Lower Manhattan residents and leaders are worried.

“IUs o disaster,” smd Karen Stamim, o Tribeva resident and lawyer. “I[it's not corrected,
cverybody 's poing to be swamped with licenses.”

The litle-known court ruling trom last November changes the way the State Liquor
Authority can enloree the 300-foot rule, wihich limits the number of liquor licenses within a
several-block area. Under the rule, someone who wants 1o serve liquor within 500 feet of
three or more other establishments that serve liquor must hold a hearing and show that the
new venue will be in the public’s best interest.

But tast November, a State Supreme Courl judge ruled that the S.L.A. had been incorrectly
merpreting the Aleohol Beverage Contral Law lor years, The law divides licenses into
several 1ypes — ueluding bars, cabarets and restaurants — and Judge Joseph Teresi said
the 500-foot rule applies only 1o establishments within the same caiegory.

That means a block could have 10 restaurants that serve liquor, but il there were only two
bars nearby. (then an appheation fon a bar on the block would not trigger a 500-foot
hearing

“leeviseerates the 300-foot rule,” said Stale Sen. Daniel Squadron, “The decision
absolutely undernines the spirit of the law. We need to quickly fix that.”

The fine-line distinctions belween difTerent types of liquor licenses are “vestigial,
anachromstic subsets,” Squadron said, and 1o allow them to drive license decisions would
be “insane.”

Squadron, a former bar gwner, 18 working on legislation thal would bring the letter ol the
law in line with the way the S.L. A. had been enforcing it all along.

Barry Mallin, a lawyer who ballles bars that the community opposes, has nol heard of any
Lower Manhatian bars approved since (he ruling that would not have been approved
otherwise. Bul he said 1he vague distinclions between eategories like bars and restauranis
would weaken (he 300-fool law as owners apply under whichever section would be easier
Lo gel

“This just opens the door for them 1o come in and claim they're one thing but be another,”
Maliin said. “If a sports bar sells food, [Lhey'll say] why can'l they be called a restaurant,
and vel they re blasting music "til 4 in the morning.”

The problem of har owners promising one method of operation and switching o something
complewely difterent is not new, but Mallin said it would worsen under tbe new court
decision because owners now have more incentive 1o lie — or at least siretch the truth,

Warren Pesetshy, a law yer who has been representing bar owners for 28 years und before
that was general counsel to the S.L. A, said he would advise clients 1o look al the type and
number ol nearhy establishments belore deciding which 1ype of license to apply lor.

“1°d elaim it’s whichex er one there aren’t three of,” Pesetsky said. "l would give ita
shot... You can call it a loophole; | can call it lollowing the law.”

The new ruling has not yet altecied Pesetsky, because his recent applications have had
comumunty board approval and would not have laeed a problem at a 500-fool hearing, he
said,

Bill Crowley. S.L.A. spokesperson, said the different license 1ypes are elearly defined Lo
prevent wagele raom. Buta 2006 S.L.A. document Crowley provided leaves open the
possibility of a restaurant that becomes a bar afler hours, which is one scenario Lthal worries
the communily.

http://www.downtownexpress.com/de_316/liquorruling.html
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Pesetshy agrees with (he court’s recent interprelation of the 500-{oot rule and said he may
have becn one of the [irst lawyers (0 argue for it. Several years ago, the S.L.A. issued a
moratorium on all $00-feot applicalions, bui Pesetsky continued applying for new bars
anyway. arguig (hat the S.L.A. was incorrecily interpreting the law.,

The Alcohel Beverage Control Law is divided into many sections, including one for each
ype of liquor license application, Several of the secuons, including the ones for bars and

the one for restaurants, say that the 500-fool rule applies whenever there are three or more
exisling establishments “licensed and operating pursuant 1o the provisions of this section.” ) A
I Last Fall’s ruling. Judge Teresi poinled oul that the law does not say “any section of the : o o h
Law” but rather, “this section.”

T cari : o el e - I L 146 Weat 13ak Scrczs, Bew Tork, NY 10011
This seetion” means just whatat says,” Teresi wrote in his opmion. “To construe it HIMITMIER 217 wwmctysdossatryon

otherwise would disregard the plain language employed by the legislature.™

The S L A did noL appeal the decision

The venue that spurred this court case is a catering hall on W. 461h St ealled Hudson
Terrace The owners witially applied lor a cabarel liquor license in 2007 but faced
opposition {rom Commumty Board 4. The owners held a 500-loo1 hearing but they realized
that the 3.L.A would auntomaiically disqualify the apphication because of a ncarby caberet.

Hudson Terrace then sealed back 11s proposal, reducing the size of the venue, and reapplied
us 1 bar, said Kale Hardy, a lawyer who represcnted the owners. An $.L.A. eomissioner
said Hudson Terrace needed Lo hold another 500-foot hearing, since there were four liquor
heenses within 300 lect. But Hardy argued that the hearing was unnecessary, since only

1w o of the four establishments fell under the same seclion of the A.B.C. law as Hudson
Terrace,

The § L.A. disagreed with Hardy s inlerpretation, so her firm Tiled suit. Afier the deeision
last fall, the S.L.A. granied Hudson Terrace a liquor license and the hall is now open and
hosling events.

Earlier this year, Sen. Squadron held a meeting with the S,L.A. and Lower Manhatlan
residents 1o talk about problem bars in the neighborhood and the implications of the court
ruling on the 300-foot rule. Several people who allended the meeting voiced another
conecern: Lthat the ruting would make it impossible (o determine when the 500-Toot rule
applies. beeause no one knows how 1o categorize the thousands of licenses in effect loday.

The S.L A.'s onhne dalabase dees not say whether a license was approved as a restaurant,
bai. eabarer or other type of establishment. A 2006 report by S.L.A. Chairperson Noreen
Healy says that the S L.A. regularly approved liquor lieenses without distinguishing
between bars and restaurants. Last year, the S.L.A. started color-coding liquor licenses by
Lype, saud Crowley, the spokesperson.

The S L.A. can ind oul what type of license older estabhishments have, Crowley said, but
iLis ume-consuming [1's alse time-consuming for the applicants, whe frequently decide Lo
Just hold a 300-foot hearing even if they may not need one, because it would 1ake them Loo
long Lo investigate.

To give the communily more eontrol over new bars, Tribeea resident Jeff Ehrlich reeently
mapped all the liquor licenses in his netghborhood and lound 140, Ehrlich, a public
member of Community Board |, hoped the board could use the map 1o determine when the
360-foot rule applies, but that will be hard to do beeause of the court decision. Ehrlich
wants the S.L.A. 10 1ell him which category each of the licenses falls under, but the S.L.A.
has nol vet done so

Unless the Swte Legislature succeeds in rewriting the law, Ehrlieh predicted mass
conluson

“I°s woing Lo cause a lot of problems for everybody,” Ehrlich said.
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